
Enclosure to Circular No. 6075 
dated December 10, 2007 

 
 (Translation of a letter dated November 2, 2007, sent by Lyne Duhaime, Fasken 
Martineau, to Yves Millette, CLHIA, re File No. 16540/108406.2, on the subject of the Act 
respecting prescription drug insurance) 
 
 
Dear Sir: 
 
You have mandated us to provide you with a legal opinion on the scope of certain 
provisions of the Act respecting prescription drug insurance1 ("the Act") pertaining to the 
coverage of a spouse or child. In particular, you asked if, under a group insurance 
contract or employee benefit plan, an eligible person (within the meaning of the Act) may 
provide drug coverage to his/her spouse or child not domiciled with him/her. 
 
Background 
 
The Act respecting prescription drug insurance and amending various legislative 
provisions was passed on June 19, 1996 and came into force for the most part on 
August 1st of the same year.  
 
The Act established a new basic plan with the purpose, as stated in section 2, of 
ensuring "that all persons in Québec have reasonable and fair access to the medication 
required by their state of health"2. 
 
As stated in the Explanatory notes accompanying the Act: "Coverage [under the basic 
plan] will be provided by the Board for all persons who currently benefit from the 
pharmaceutical services plan administered by the Board and for persons who do not 
qualify for membership in a group to which a group insurance contract or employee 
benefit plan applies." 
 
The Regulation respecting the basic prescription drug insurance plan3 ("the basic 
regulation") was also passed and came into force on January 1, 1997.  
 
In 2005, the Act was reformed by Bill 1304. Among the provisions amended were those 
pertaining to the concept of group (sections 42.1 and 42.2), coverage of a spouse, and  
definition of "child". 
 
Under the Act, two plans coexist and complement each other to form the basic 
prescription drug insurance plan: the public plan, administered by the Régie de 
l'assurance-maladie du Québec (RAMQ), and the private plans provided through group 
insurance or employee benefit plans. 
 
Private sector plans cover "groups of persons" as defined in the Act. Private individual 
drug insurance is therefore not allowed (unless requirements under new section 42.2 are 
fulfilled). 
 

                                                 
1 R.S.Q. c. A-29.01 
2 Section 2 of the Act 
3 R.Q. c. A-29.01, r.2
4 An Act to Amend the Act respecting prescription drug insurance and other legislative provisions, 
37th st Legislature, 1  Session, Québec, 2005 
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In fact, the structure of the Act is such that each eligible person in Québec has only two 
options: he/she must be covered for prescription drugs under a group insurance contract 
or employee benefit plan, or register with the public plan. The public plan will cover any 
person not required to become a member of a private plan. As these provisions are 
central to the issue raised herein, it is appropriate to reproduce the relevant excerpts 
from Division I "Mandatory nature of plan", under Chapter III "Application of the basic 
plan": 
 
"Eligible persons 
 
15. The Board shall provide coverage for the following eligible persons: 
 

1) persons 65 years of age or over […]; 
 

2) persons or families eligible under a last resort financial assistance program […]; 
 

3) persons 60 years of age or over […]; 
 

4) all other eligible persons who are not required to become members of a group 
insurance contract or employee benefit plan applicable to a group with private 
coverage within the meaning of section 15.1, and in whose respect no person is 
required, in accordance with section 18, to ensure coverage as beneficiaries 
under such a contract or plan. 

 
Interpretation 
 
15.1. For the purposes of this Act, a “group with private coverage within the meaning of 

section 15.1” means a group formed for purposes other than contracting 
insurance coverage for its members and composed of persons eligible for the 
basic plan who 

 
1) [conditions] 

 
2)  qualify for coverage under the group insurance contract or employee benefit plan 

[…]; 
 

Group with private coverage 
 
16. All persons who are eligible for the basic plan, other than those referred to in 

paragraphs 1 to 3 of section 15, and who are part of a group with private coverage 
within the meaning of section 15.1 must become members under the group 
insurance contract or employee benefit plan applicable to the group for coverage 
at least equivalent to the basic plan coverage. 

 
Exceptions 
 
The obligation to become a member does not apply to a person who, as a spouse, a 
child or a person suffering from a functional impairment, already benefits from coverage 
for the cost of pharmaceutical services and medications under a group insurance 
contract or employee benefit plan referred to in the first paragraph. 
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Beneficiaries 
 
18. Eligible persons, other than those to whom section 15 applies, who are members 

under a group insurance contract or employee benefit plan applicable to a group 
with private coverage within the meaning of section 15.1 must ensure that the 
same coverage is provided to the following persons as beneficiaries under the 
group insurance contract or employee benefit plan: 

 
1) their children; 

 
2) persons suffering from a functional impairment who are domiciled with them. 
 
Spouses. 

 
Such persons must also ensure that the same coverage is provided to their  
spouse, if they share the same domicile, unless the latter is already a beneficiary 
under a group insurance contract or employee benefit plan referred to in the first 
paragraph. 
 
[…]" 
 

Finally, the Act sets out the obligation for insurers and employee benefit plan 
administrators to provide coverage for accident, illness or disability (see sections 34-42 
of the Act). 
 
In its information bulletin 96-09-05, No. 3, issued immediately after the passage of the 
Act in 1996, RAMQ indicated the following with regard to the dual character of the plan:  
 

One of the objectives of the Act is to ensure that every person is 
covered, first under a group plan or, failing that, by the Régie. 
(CLHIA translation) 

 
With respect to case-law, few decisions were rendered when it comes to the application 
or interpretation of the Act. However, the courts did pay attention to the dual character of 
the plan in L'Excellence, compagnie d'assurance sur la vie c. Régie de l'assurance-
maladie du Québec 5. 
 
Another decision was handed down more recently in Sogedent6, in which Sogedent 
Assurances inc. and the Association des chirurgiens dentistes du Québec sought a 
declaratory judgment to the effect that all dental surgeons entered on the Roll of the 
Ordre des dentistes du Québec must enrol in the drug benefit of the Association's group 
plan, whether or not they are members of the Association. The motion was dismissed on 
the grounds that, in the absence of a clear legislative provision, an association whose 
membership is purely voluntary may not require that all non-member professionals enrol 
in the drug benefit.    
 

                                                 
5 (July 23, 1997), Montréal 500-05-030244-972 (C.S.) 
6 Sogedent Assurances inc. et Association des chirurgiens dentistes du Québec c. Régie de 
l'assurance maladie du Québec et Industrielle Alliance assurance et services financiers inc. (July 
11, 2006), Montréal 500-17-025466-056 (C.S.)  
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Finally, in this case the court provided a brief history of the Act: 
 

Under section 15.4 of the Act, any person not required to become a 
member of a group insurance contract or employee benefit plan 
applicable to a group of persons, determined on the basis of current 
or former employment status, profession or habitual occupation, is 
eligible to the basic plan.  
(CLHIA translation)  

 
Coverage of spouse or child 
 
Before Bill 130 amendments 
 
Prior to August 30, 2006, under the Act, persons eligible to private drug coverage were 
required to ensure that the same coverage was provided as beneficiaries of the private 
plan to their children, persons suffering from a functional impairment domiciled with 
them, and their spouse, unless the spouse was already a beneficiary under a group 
insurance contract or employee benefit plan7.  
 
The spouse is as defined under section 2.2.1 of the Taxation Act8: 
 

Two persons (of the same or of opposite sex) are considered spouses if they: 
 

a) are married or have entered into a civil union;  
 
b) have been cohabiting in a conjugal relationship for 12 months 

(separations of less than 90 days do not interrupt the 12-month period); or  
 
c) are cohabiting in a conjugal relationship (regardless of for how long) and 

together have had or have adopted a child. 
 
Section 2.2.1 of the Taxation Act also creates the presumption that, where at any time 
persons cohabit in a conjugal relationship, they are deemed to be cohabiting at any 
particular time after that. 
 
However, the basic regulation specifies that a person shall ensure coverage is provided 
to his/her child or spouse only if they are domiciled with him/her: 

 
"11.3.  Malgré l'article 18 de la Loi sur l'assurance-médicaments et 
modifiant diverses dispositions législatives, la personne admissible 
visée à cet article ne doit pourvoir à la couverture, comme 
bénéficiaire du contrat d'assurance collective ou du régime 
d'avantages sociaux applicable à un groupe de personnes 
déterminé en raison d'un lien d'emploi ancien ou actuel, d'une 
profession ou de toute autre occupation habituelle auquel elle 
adhère, de son enfant et de son conjoint que si ces personnes sont 
domiciliées chez elle." (emphasis added) 

                                                 
7 Section 18 of the Act 
8 R.S.Q. c. I-3 
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So this section relieves an eligible person of the obligation to ensure that coverage is 
provided to a child or spouse who is not domiciled with him/her. 
 
That being said, it is still possible for an eligible person to provide coverage to these 
persons. Had the legislator wished to prohibit this, he would have indicated that "an 
eligible person may ensure that coverage is provided to a child or spouse only if they are 
domiciled with him/her". Where the legislator wished to create a preclusion in the Act, he 
used the phrase "no person may". For example, sections 37 and 38 clearly state that: 
"No person may refuse to allow a person to become a member of a group insurance 
contract (…)" and that: "No insurer may, in transacting insurance of persons, conclude or 
maintain in force a group insurance contract (…)". Moreover, this interpretation is 
confirmed by the English version of section 11.3:  
 

"11.3.  Notwithstanding section 18 of the Act respecting prescription 
drug insurance and amending various legislative provisions, an 
eligible person referred to in that section shall ensure that coverage 
is provided to his child and spouse as beneficiaries under the group 
insurance contract or employee benefit plan applicable to a given 
group of persons of which he is a member by reason of current or 
former employment, profession or any other habitual occupation, 
only if those persons are domiciled with him." (emphasis added) 

 
In its information bulletin 96-10-03, No. 31, subsection 3.3.3 (coverage of a spouse), the 
RRQ indicated the following: 
 

"With regard to the spouse, the Act provides that the term "spouse" 
is to be construed in accordance with the Taxation Act.  
 
What if a group plan makes it possible for a member to provide 
coverage to persons other than those toward whom the member 
has an obligation under the Act respecting prescription drug 
insurance and covers them nevertheless as a child, a person 
suffering from a functional impairment, or a spouse? A person who 
is required to be insured under the Act will be deemed to have 
fulfilled the obligation to be insured if he/she has the possibility to 
be covered under a group plan with a wider scope as far as 
eligibility is concerned than that set out in the Act. 
 
Therefore, a same-sex spouse will be deemed to have fulfilled the 
obligation to be insured if, at the time of filing his/her income tax 
return, he/she provides proof of coverage under his/her spouse's 
group plan. Also, under the Act respecting prescription drug 
insurance a common law spouse will not be deemed to be a spouse 
after three months of cohabiting; however, to the extent that this 
person is covered under his/her spouse's group plan, he/she will be 
deemed to have fulfilled the obligation to be covered at all times." 
(CLHIA translation)  

 



6 

Also, following the coming into force of the basic regulation, RAMQ issued bulletin 97-
05-30, No. 3.0.1, in which it stated that: 
 

"Further to an amendment to the Regulation respecting the basic 
prescription drug insurance plan, as of June 1, 1997, a person 
covered under a group plan will only be required to ensure that 
coverage is provided to his/her child or spouse if they are domiciled 
with him/her. 
 
This change does not prevent a group plan member to ensure, if 
he/she so wishes, that coverage is provided to persons such as a 
child or a spouse, even if they are not domiciled with him/her, as 
long as the group plan provides makes this possible."  
(CLHIA translation) 

 
If an eligible person chooses not to ensure that coverage is provided to a spouse or child 
not domiciled with him/her, then the spouse or child must register with the Board for 
coverage. This person qualifies under paragraph 4 of section 15 (see excerpt above) 
since the eligible person is not required to ensure that coverage is provided. 
 
So, up to August 30, 2006, the Act clearly allowed eligible persons to ensure that drug 
insurance coverage was provided to a spouse or child not domiciled with them.       
 
If there is a doubt as to the possibility of covering a spouse or child not domiciled with 
the eligible person, such a doubt should be interpreted in a manner that favors the 
spouse or child and allows for coverage to be provided. Acts that may give rise to 
criminal offences, such as this Act, are interpreted in a manner that is favorable to the 
party liable to be found guilty of an offence9. 
 
It should be pointed out that the Régie does not hesitate to take legal action for drug 
payments where the beneficiary could have been covered under a group insurance 
plan10.   
 
After Bill 130 amendments 
 
When Bill 130 was passed, the legislator maintained the definition of spouse (as defined 
in section 2.2.1 of the Taxation Act) but amended the second paragraph of section 18 of 
the Act to provide that: 
 

"Such persons must also ensure that the same coverage is 
provided to their spouse, if they share the same domicile […]." 
(emphasis added) 

 
With respect to the child, the legislator amended the definition contained in section 17 to 
indicate that a child is "an eligible person […] in whose respect a parent or tutor 
exercises parental authority […] and who is domiciled with the parent or tutor […]". 

                                                 
9 Id., pp. 598 and following 
10 See Régie de l'assurance-maladie du Québec c. Brisson (January 9, 2006), Abitibi 615-22-
001226-058 (C.Q.); Régie de l'assurance-maladie du Québec c. Josée Blanchette (May 5, 2006), 
Richelieu 765-22-001375-064 (C.Q.) 
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These two sections now read as follows: 
 

"Interpretation 
 

17.  For the purposes of this Act, 
 

“child”;  
 

1) “child” means  
 

1) an eligible person under 18 years of age in whose respect a parent or 
tutor exercises parental authority; 

 
2) a spouseless eligible person 25 years of age or under who attends or 
is deemed to attend an educational institution on a full-time basis as a 
duly registered student, and who is domiciled with the parent or tutor 
who would exercise parental authority were the person a minor; 

 
“person suffering from a functional impairment”;  

 
“person suffering from a functional impairment” means a spouseless 
eligible person of full age suffering from a functional impairment, 
referred to in a government regulation, that has existed since before the 
person's eighteenth birthday, who receives no benefits under a last 
resort financial assistance program provided for in the Individual and 
Family Assistance Act (chapter A-13.1.1), and who is domiciled with the 
parent or tutor who would exercise parental authority were the person a 
minor;  

 
“educational institution”;  

 
“educational institution” means a legal person or a body providing 
instruction at the secondary, college or university level;  

 
“spouse”.  

 
2) “spouse” must be construed in accordance with section 2.2.1 of the 
Taxation Act (chapter I-3).  

 
Beneficiaries 

 
18.  Eligible persons, other than those to whom section 15 applies, who 
are members under a group insurance contract or employee benefit 
plan applicable to a group with private coverage within the meaning of 
section 15.1 must ensure that the same coverage is provided to the 
following persons as beneficiaries under the group insurance contract or 
employee benefit plan: 

 
1) their children; 
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2) persons suffering from a functional impairment who are domiciled 
with them. 

 
Spouses. 

 
Such persons must also ensure that the same coverage is provided to 
their spouse, if they share the same domicile, unless the latter is 
already a beneficiary under a group insurance contract or employee 
benefit plan referred to in the first paragraph. 

 
[…]" 

 
So the obligation to ensure that coverage is provided to the spouse or child still only 
exists if the spouses or the parent and child are domiciled with one another. 
 
However, do these amendments change the state of the law as it stood on August 30, 
2006? 
 
In this respect, the debates of the parliamentary commission shed light on the legislator's 
intent. Speaking on the amendments made to the definition of group, Minister Couillard 
reaffirmed the underlying principle of the Act: 
 

"The principle to be recognized is that the public side of the drug 
insurance plan is a «back-up» plan called upon when, in practice, 
no private group plan is available. Therefore, one must ensure that 
the concept of a «back-up» plan is always adequately reflected in 
the legislation and, prior to transferring coverage to the public plan, 
that there is no possibility of coverage by the private sector, as is, 
indeed, the philosophy behind the drug insurance scheme as a 
whole." (emphasis added) [CLHIA translation] 

 
With regard to the amendments to the Act, the Minister indicated that the goal was 
merely to incorporate in the Act a principle that already existed through regulation11. In 
his opinion, the Act was not amended. 
 
We must keep in mind the basic principles that apply when interpreting the legislation. 
Laws create obligations and preclusions that are imperative, or not, depending on the 
wording used by the legislator. In compliance with the Interpretation Act12, and as 
applied in many instances by the courts13, the use of the word "must" by the legislator 
creates an absolute obligation, while that of the word "may" leaves some discretion.  
 
                                                 
11 Québec National Assembly, standing commission on education, clause-by-clause study of Bill 
130 - An Act to amend the Act respecting prescription drug insurance and other legislative 
provisions (1) - in: Journal des débats de la Commission permanente des affaires sociales, 
vol. 38, No. 176 (June 4, 2003 to March 10, 2006)  
12 R.S.Q. c. I-16, s. 51 
13 See note 8 above (pp. 289 and following). As examples, see the following recent jurisprudence: 
Mastromattéo c. Deux-Montagnes (Ville de) (June 28, 2006), Terrebonne 700-80-001620-068 
(C.Q.); Nadeau (Succession de) c. Nadeau (October 12, 2005), Mégantic 480-14-000020-045 
(C.S.); and Québec (Producreur général) c. Accès Formation Inc. (February 23, 2004), Hull 550-
61-002461-032 (C.Q.)  
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The Act makes use of the word "must" in many instances to indicate imperative 
obligations: the obligation to become a member of a group insurance plan or employee 
benefit plan (section 16); to ensure that coverage is provided to a spouse or child 
(section 18); to register with the Board (section 19); or (for insurers) to provide coverage 
to the beneficiaries (section 38). All of these are imperative obligations. Where the 
legislator wanted to create preclusions in the Act, the phrase "no person may" was used 
(as mentioned earlier; see sections 37 and 38 for examples). However, nowhere in the 
Act is it stated that an eligible person may not ensure coverage is provided to his/her 
spouse or child who is not domiciled with him/her. 
 
Both doctrine and case-law14 confirm that when applying an Act one cannot add 
requirements that are not expressly stated therein. One is also precluded from adding or 
removing elements of the Act. This principle was applied in Sogedent, where the Court 
concluded that the Association des chirurgiens dentistes could not require non-members 
to become members for the purpose of drug insurance coverage, since no such 
obligation existed in the Act. 
 
Keeping in mind the objective of the Act, as set out in section 2, which is to ensure 
reasonable and fair access to medications, we must come to the conclusion that an 
eligible person may ensure that drug insurance coverage is provided to his/her spouse 
not domiciled with him/her. 
 
A reading of the Act as a whole, as well as the use of the defined terms ("child", 
"spouse" and "person suffering from a functional impairment") indicate that the Act may 
not be interpreted as giving rise to two distinct and mutually exclusive situations where 
each person in Québec necessarily knows whether he/she is to be covered under a 
private plan or the public plan. 
 
As an example, the second paragraph of section 16 of the Act, which pertains to the 
obligation to become a member of a private plan, indicates that this obligation does not 
apply to a person who, "as" a spouse, a child or a person suffering form a functional 
impairment, already benefits from coverage for the cost of pharmaceutical services and 
medications under a group insurance contract or employee benefit plan. The common 
meaning of the word "as" is "in one's capacity as". Here, therefore, the legislator is not 
referring directly to the spouse or child, as he does elsewhere in the Act, but to persons 
already benefiting in their capacity as spouse or child. To the extent that the child or 
spouse qualifies as such under the insurance contract or employee benefit plan, whether 
or not he/she falls under the definition of child or spouse within the meaning of the Act, 
and that he/she receives coverage at least equivalent to that of the basic plan, then 
he/she is relieved of the obligation to be covered under another private plan or under the 
public plan. Section 16 does not refer to the concept of domicile, already present in the 
definitions of "child" and "person suffering from a functional impairment", but not in that 

                                                 
14 See note 8 above (pp. 349 and following). As examples, see: Pauzé c. Gauvin [1954], 1 R.S.S. 
15; Terres noires Ltée c. Sous-ministre du Revenu de la province de Québec, [1973] R.J.Q. 
(A.C.); Banque Nationale c. Soucisse, [1981] 2 S.C.R. 339; Collectcorp agence de recouvrement 
Inc. c. TAQ (March 29, 2000), Montreal 500-05-053476-998 (C.S.) (reversed on appeal on other 
grounds); and Les Fonds Nordic Ltée vs. Truchon (September 23, 1983), Mingan 650-05-
000157-835 (S.C.)  
 



10 

of "spouse". Is the intent to apply the domicile requirement to a child and a person 
suffering from a functional impairment, but not to a spouse? 
 
Furthermore, according to section 37: "No person may, as regards the part of coverage 
corresponding to the basic plan, refuse to allow a person to become a member of a 
group insurance contract or employee benefit plan on the grounds of the specific risk 
associated with the age, sex or state of health of the person, the person's spouse or 
child, or a person suffering from a functional impairment who is domiciled with the 
person." (emphasis added) Keeping in mind that the definition of child set out in the Act 
refers to the concept of domicile while the definition of spouse does not, are we to 
conclude that section 37 applies to the spouse whether or not he/she is domiciled with 
the eligible person, whereas the child must necessarily be domiciled with the eligible 
person in order to be contemplated by section 37? This is further evidence of the need to 
apply the Act with a clear view of its main objective: to ensure that the province's 
population has reasonable and fair access to drug insurance coverage. 
 
One could even wonder if section 37 does not create an obligation, for the insurer or 
employee benefit plan administrator, to cover a spouse who falls under the definition set 
out in the Taxation Act, whether or not he/she is domiciled with the eligible person. 
 
As mentioned earlier, given the penal character of the Act, any doubt would have to be 
interpreted in a manner that allows for the coverage of the spouse who is not domiciled 
with the eligible person.   
 
Additional comments 
 
Domicile 
 
It is important to note that the Act refers to domicile, as opposed to residence. The 
concept of domicile is a legal one that is defined in the Civil Code of Québec, sections 
75 to 83. 
 
Case-law defines the domicile as a place with which a person has legal and intellectual 
ties. Ultimately, the intent to make a place one's domicile is every person's prerogative. 
Regardless of the interpretation given to the Act, it is extremely risky for an insurer or for 
RAMQ to conclude that two persons are or are not domiciled with one another. It should 
also be stressed that the Civil Code of Québec expressly provides that spouses or 
common law spouses may have separate domiciles without prejudice to the rules 
respecting their living together. 
 
Privacy 
 
We were not mandated to provide an opinion on the constitutional and civil rights and 
liberties aspects of the issue of shared domicile. However, we believe that to require that 
spouses, or a parent and a child, be domiciled together in order for a person to be 
entitled to provide drug insurance coverage could constitute an infringement of the right 
to privacy, as interpreted by case-law in light of the province's Charter of human rights 
and freedoms. 
 
We hope this is to your satisfaction. 
 


